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SEOE Off Disclssion

EOLKING| dt two' areas this' evening

2 rJr'* =ecent cases on the correct approach to
ssmg the employers conduct. Looking at
-\f.\ at IS te be taken from those cases and what
= mpllcatlons they may have for the future
= — development of the law in this area.

~ ® Second - looking at remedy in cases where
there has been a course of conduct leading to
psychiatric injury which pre dates the
resignation.
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fle surgence of the band o)
regj\ nableness test:

I

2 7 el ent €ases I which the employers
sPidlCtNas been assessed with reference
ORIIE - Dand! off reasonableness™ test

= A bbey National PLC v Fairbrother EAT
= — 12th January 2007 UKEAT/0084/06/RN

~® (Claridge v Daler Rowney Ltd [2008] ICR
1267
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g the DecisionsHinreontext™
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SENhieNWestern Excavating Test
SR pIoyEr s guilty, of conduct which is a significant breach going to the
ORI CONILIact O employment, or which shows that the employer no
yongerynrends: to be bound by one or more of the essential terms of the
CORUEGE WIE e EIMPIOYEE /S entitied to treat himself as discharged. from any.
ieRperommance: I he does so, then he terminates the contract by reason of the
EIPIOYERS ComdUct. e /s constructively dismissed.

SR IEICTIPIOYEE S entitied . those circumstances to leave at the instant without giving
S TyoLce at all or, dlternatively, ne may give notice and say he.is leaving at the end
e rolice; BUt the conduct must in either case be sufficiently serious to
= —entitle him to leave at once. Moreover, he must make up his mind soon after the

= —

——  Conaduct of which he complains: for, if he continues for any length of time without

—— leaving, hiewill lose his right to treat himself as discharged. He will be regarded as
naving elected to afiirm the contract.”

o \2I\£<g§tern Excavating (EEC) v Sharp [1978] ICR 221 (per Lord Denning MR at

e This is a statement of the “contract test”. In formulating the test that way Lord
Denning expressly rejected “the unreasonableness test”.
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PERYalik/Mahmud Implieasrerm=

PRErEmployer shallfnot, without
easenableand  proper cause, conduct
§ESElAira manner calculated and likely to

= ( estroy Or seriously damage the

_

=",

_::"" “elationship of trust and confidence
— between employer and employee”

e Malik v Bank of Credit and Commerce
International S.A. [1997] ICR 606
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SEELEN 95 ERA 1996
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IS IFor the purposes' of this Part én
.onee IS dismissed' by his employer
i(C) the employee terminates the

~0ntract tnder which he is employed (with
f" "or without notice) in circumstances in
—which he is entitled to terminate it without
notice by reason of the employer’s
conduct.
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ABPEYNational PLC v Fairbrother™
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"MMENCIalmant lodged a grievance in |
(el tlon o alleged bullying by colleagues

i e drievance failed, as did her appeal.

" *he iésighed because her grievance was

-
B
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“not upheld.
" ® She claimed constructive dismissal
® She succeeded at the tribunal
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PECISION N Falibrothes

SENENmplied temmr (IMalik) Isiconsidered Within the context of Section
Sy

PNRNConsIdering whether an e rplo yee had reasonable and proper
saysenorhisiconduct (part of the Malik test) it is recognised that,
”r'ff]u' WErs areé anorded a measure. or a’/scretlon in their conduct of
NI ElaLonRsIp. With thelr employees’.

SUnparticular, we are satisfied that they have a measure of
= :’56’/‘6’['/0/7 when deciding how to conauct a disciplinary procedure
= and Jr deciding how to conaluct a grievance procedure.”

s "It means that the Y- must not act irrationally or perversely in the
coUrse of such procedures. They must not take account or
irelevant material.  They must not fail to take account of relevant
material. They must not take decisions that no reasonable
employer would take. The analysis in Clark v Nomura
International plc /s helpful in that regard.”




ERlIBTOthE(Cont)

W CISCEN IO CE50/ 10N tHE SIaLEIENL: Of Prifciple eXpressed. 1ot
WEIGROI GENIErEl application. Accordlngly, Il a constructive dismissal
ESCYIVOIVIG IESIgration! i the context or a grievance proceaure,
WIERESKIgIE SECond. GUESLIon we have posed above. It Seems to
WSIEL YL ISYIOL Only appropriate but necessary to ask whether the
EIPIOYESS CoMdUCct of the grievance procedure was within the

S band or range of reasonable responses to the grievance

B p/esenied by the employee. ”

= m— —___ -
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= o Jystas hagpens when the conduct of a disciplinary procedure falls

- to. be considered (see.: Whitbread v Mills), the conduct of a
grievance procedure requires to be looked at as a whole.
Only If It has been conducted in a manner in which no reasonable
employer would have conducted it can it be said that he did not
have reasonable and proper cause for his conduct.”




.
gigiiuge v-Daler Rowneyslttd

PMINISECESE! alSO CONCErMEa an UnsuUccesstiul
Jr]*‘ dNCE procedure

> r iEsponse to the rejection of a grievance
Sulie claimant tendered his resignation.

_—*':"I' e basis of the constructive dismissal

- claim was that the grievance had not been
dealt with properly, “nor within a
reasonable or timely fashion”.




gigiiuge v-Daler Rowneyslttd

—

IMENEATNI Fairbrother Understandably considered that it Was unacceptable to have a
giiierentresultiinian unfair dismissal claim where the essential complaint was the same,
MERElyAbEcause of the way in which the dismissall was characterised.

I|-
|

_tirely agree that it is not acceptable that the law should characterise one dismissal as

Iiiiigiifend anoether as fair depending upon the often fortuitous fact of who actually brought

th eI_atioaqshép to an end, and the result should be avoided if there is a proper legal way of
= achieving that.

ihe band of reasonable responses test ought therefore to be applied

It applied the test at the stage of considering whether the conduct was calculated to
destroy or seriously damage the employment relationship (ref Malik)

[See also Bates v Liverpool CitK Council [2007] UKEAT 0309/06 — demotion/final written
warning not repudiatory breach]




DOESNIS approach extend DEYOndi.
d]'p 5linary: andigrievance cases?

— B

If orla zlgednig A ﬁrlnaple uhat emﬁloyers are affiorded a measure of discretion: in their conduct of thelr
reJrJrJoan 0 ithitheir employees, should that approachinot be of wider application?

slarkavih p‘mura International plc [2000] IRLR 766
SOICEMIEMIthE EXercise  of discretion re a contractual bonus.
Behsides conceded that the exercise of discretion was not unfettered.

RO HE otherhiand the concept of “without reasonable or sufficient grounds” seems to me to be too low a test. I

ompoticonsider it is right that there be simply a contractual obligation on an employer to act

f@asonably in the exercise of his discretion, which would suggest that the court can simply
Eeesibstituteitsiown view for that of the employer.”

= My ‘conclusion is that the right test is one of irrationality or perversity (of which caprice or capriciousness would
i ______.. _bea 'good example) i.e. that no reasonable employer would have exercised his discretion in this way.

— ~Dutton & Clark v Daly [1985] 1 ICR 780
= o _Inavil Iiti ]qat/on in.the High Court the judge has to use his own judgment as to whether the steps taken were

reasonably adequate or-not. In our case and in the industrial tribunal we may not do this. We have to avoid
using our own bludgment. The question which has to be posed and answered is whether the reasonable
employer could be.expected to have done more or to have acted differently. If the answer is that no
reasonable employer would have e bpected the employee to work in the conditions under which she
did, Zr_eg_ there was a fundamental breach of the contract of employment entitling her to treat it as a
repudiation.

[Per Sir Ralph Kilner Brown @ 785]




GabjRobins UK Ltd v Gillian Tiggs;.
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SRUEAYY 01 11/07/RN [EAT 13th June 2007
*INIENGECISION N thiS case was overturned by the Court of Appeal.

SSWEVET thelappeall was purely concerned with remedy. The
IEINg eiFunfalr constructive dismissal was not challenged.

SRS S I trierefore seems to us that in a true final straw case the

Srange or reasonable responses test has no application to the
e employers condlct of a grievance procedure where that

B conductis the final straw relied on. We do not understand

= SFairbrother to say otherwise, notwithstanding the apparently wide
Wordling. or paragraph 36, If it did, it simply could not stand in the

/ignt of Omilaju and Lewis v Motorworld.”




Ciz]r blns UK Ltd v _Gllllan
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AS 2l frlzlties of I6gic Why shouldrdiffierent considerations apply: in'a last
SUcWWAGEISEY

IBEAPIEIN fiom Omilaju that the test is to be objective.
JIJ’_J}J‘ julv:Waltham Forrest LBC (CA) [2005] ICR 481 at 487

SWIIENCSE Ol WELer there Nas been. a breach of the implied term of trust
BlE conaence /s opjective. As Lord Nicholls said in Mahmud atp 610n,
BNIENCONIGUCT IEl/ed 0 as constituting the breach must “Tmpin e on the

e EILIoASIP I the. sense. that, looked at objectively , it is likely to destroy
—, :r'_" "-?07

= Serously - damage. the degree of trust and confidence the employee /s
== easonably entitied to have in his employer”

— & Jhe requirement in a “last straw” case is to consider whether there are a

series of acts which, viewed cumulatively, amount to a repudiation of the
contract by the employer.

Iffone is.assessing conduct over a period of time for that purpose, can one

not just as easily consider whether that conduct fell outwith a ran'ge of
reasonable conduct?

J
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I 'mf__ econdrArea - Remedy

J

EABIROLINS (UK) Ltd v Triggs [2008] ICR 529 [Court of
AJJI)—‘*‘ il

o Mg T ES developed a depressive iliness over time as a result of
OVEM or and bullying.

HERongoing depressive illness affected her earning capacity.
=

B er FgIIL o) sUe. /. respect of that /oss had accrued before
== crissal. e oss that she would thereafter suffer as a result of
== *‘_E#er reauced: earning capacity was not therefore caused by, or a
:- == =consequerce of, the dismissal at all”
— o _DPjstinction made between losses arising from unfair dismissal and
: losses flowing from antecedent breaches of the trust and confidence
term.




iIEys (cont)

EASTINVG od V' Magnox Electric plc [2004] ICRTLBGTI

; wn" anremployee sufifers fimancial loss from psychiatric or other illness
r“r] IEEENYAIS pre-dismissal unfair treatment. In such cases the employee
Izl el commoen law cause of action which precedes, and is independent of,
Histsiiseduent dismissal. In respect of his subsec?uent dismissal he may of
SOIIISE present a claim to an employment tribunal. If he brings proceedings
NN cOUrt and! before a tribunal he cannot recover any overlapping
— BREads of loss twice over.’

= SEiinrcasesi ofi constructive dismissal a distinction will have to be drawn
— "-"*between loss flowing from antecedent breaches of the trust and confidence
= {erm and loss flowing from the employee's acceptance of these breaches as
~ = a repudiation of the contract. The loss flowing from the impugned
conduct takln% place before actual or constructive dismissal lies
outside the Johnson exclusion area, the loss flowing from the
dismissal itself is within that area.




