PART |

DISCIPLINARY PROCEDURE

Application of rules

1

)

)
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(4)

Q)

(6)

These rules sl apply -
@ where any complaint is made in writing to the Dean, or
(b) where the Dean o his own accord initiates discipli nary proceedings,

in resped of the mnduct of a member of Faallty (hereafter in these rules
referred to as "the member™).

The initiation of disciplinary proceedings by the Dean under paragraph
(2)(b) above sndl, for the purpases of these rules, be treded as if it were a
complaint made to him under paragraph (1)(a) above; and these rules shall,
with any necessary modifications, apply to such initiation as they apply to
such complaint.

Where the Dean is a any time of the opinion that a complaint is vexatious,
unreasonable or unjustified, or that no further adion is appropriate, he shall
refer the cmplaint to the Complaints Committee which may, if in
agreement with the Dean, dismissthe complaint.

At his discretion, the Dean may dired that the Vice-Dean or another Faculty
Officebearer shall handle acomplaint in his place and exercise dl relevant
powers.

The Dean may delegate the administration of a particular complaint, or
complaints generally, to ancther person a persons who may or may not be a
member of Faculty, and when ading as such, that person shdl be referred to
asthe“complaints administrator”.

No complaint shdl be entertained if it is recelved more than six months after
the last of the events giving rise to the complaint, unless the Complaints
Committeeis stisfied that exceptional circumstances exist which justify the
making of the cmplaint outwith that time.



Interim suspension from member ship

2. Q) The Dean may, if he thinks fit, suspend the member ad interim from

membership o Faalty pending the determination and dsposa of the
complaint.

2 As 0n as may be pradicable the Dean shall invite the member to make
written or oral representations on the matter of his suspension and shall
thereafter review the position.

3 In the event of the Dean determining that a member should be suspended in
terms of rule 2(1) above, he shal, on the application of the member, further
review the pogition at intervals of not lessthan six months, and report to the
member the result of any such review.

4 The member may apped the matter of his suspension to the Disciplinary
Tribuna within a reasonable time of any review under paragraph (2) or (3)
above.

I ntimation of complaint

3. (@D} The Dean shall as $0n as may be practicable inform the member in writing
as to the nature of the complaint, and shall afford to the member an
opportunity to provide awritten response to the complainer’ s al egations.

2 Thereafter the Dean shal have power to make such further enquiry as he
may think fit with aview to (i) identifying the issues to be addressed, and (ii)
ascertaining whether or not any materia fads beaing on those issues are
substantially in dspute between the parties.

Action wherefactsnot disputed

4. Q) Where the material fads beaing on the issues identified under rule 3 (2)
above are not substantialy in dispute between the parties, the Dean shall
remit the matter to the Complaints Committee which may

@ dismissthe complaintintermsof rule 1(3) above;

(b) uphold the cmplaint in whole or in part and impaose, if it thinks fit,
one or more of the penalties st out inrule 6 below;



)

(© with the consent of the member, uphold the cmplaint in whaole or in
part and remit it to the Disciplinary Tribunal for the imposition of
one or more of the penalties st out in rule 12 below; or

(d) remit the complaint to the Tribural for determination and disposal.

Before giving any consent under paragraph (1) above, the member shall be
informed by the Complaints Committee that it intends to ad in accordance
with that paragraph; and notified of the fads on which the Committee
intends to uphdd the cwmplaint, in whdeor in part.

Action wherefactsdisputed

5.

)

2

3

Where the materia fads beaing on the isaues identified urder rules 3(2)
above are substantialy in dispute between the parties, the Dean shal remit
the matter to the Complaints Committee which may-

@ dismissthe cmplaint in terms of rule 1(3) above;
(b) subjed to such diredions as it may spedfy, remit the matter to the
Investigating Committee to ingather evidence or further evidence

bearing upon the facts of the case; or

(© remit the complaint to the Disciplinary Tribuna for determination
and disposa

The member shall beinformed asto -

@ any remit of the complaint to the Investigating Committee under
paragraph (1) above; and

(b) the membership d the Investigating Committee;
and the Investigating Committee and the member shall be provided with
such information as is in the Faallty’'s possesson in relation to the

complaint.

Subject to any diredions given by the Complaints Committee, the
Investigating Committeeshdl -

@ invite the member a his discretion to make written o ord
representations as to the complaint;



(4)

©)

(6)

(")

(8)

©)

(b) make such other investigations as they think fit; and

Without prejudiceto the generality of paragraph (3) above, the Investigating
Committee may at their discretion interview or take statements from such
witnesses (including the complainer, the member and any third party), and
ingather such documents or other evidence, as they consider may bea upon
the fads of the cae.

On completion o their investigations the Investigating Committee shal
report in writing on such evidence & they have ingathered to the Complaints
Committee In so daing, the Investigating Committeemay, if they think fit,
comment on the credibility and reliability of any such evidence and shall set
out the facts which they find admitted or proved.

Thereupon the Complaints Committeeshdl afford to the mmplainer and the
member an opportunity to comment on the substance of the Investigating
Committe€sreport.

Having considered the facts found the evidence obtained by the Investigating
Committee ad any comment thereon, the Complaints Committeemay:

@ dismissthe cmplaint in terms of rule 1(3) above;

(b) with the consent of the member, uphold the cmplaint in whaole or in
part and imposg, if it thinks fit, one or more of the penalties %t out in
rule 6 below;

(© with the consent of the member, uphold the complaint in whaole or in
part and remit it to the Disciplinary Tribunal for the imposition of
one or more of the penalties st out inrule 11 below; or

(d) remit the complaint to the Triburel for determination and disposal.

Before giving any consent under paragraph (7)(b) or (c) above, the member
shal be informed by the Complaints Committee that it intends to act in
accordance with that paragraph; and notified of the basis on which the
Committeeintends to uphdd the Complaint, in whaoeor in pert.

Notwithstanding any remit to the Investigating Committee under this Rule,
the Complaints Committee may at any stage, at its discretion, revert to
dealing with the complaint in terms of rule 4 if the fads beaing on theisaues



identified under rule 3(2) above ease to be substantially in dspute between
the parties.

Imposition of penalties by Complaints Committee

6.

@)

2

3

)

Subject to paragraph (2) below, the penalties which may be imposed on the
member by the Complaints Committee under rule 4(1)(b) or 5(5)(b) above
are s follows -

@ verbal admonition;

(b) forma written reprimand;

(© severe written censure;

(d) order for cancellation or repayment in whole or in part of any fees
exigible in respect of the work which has given rise to the mmplaint;

(e afine not excealing £7,500;

® suspension from practice, with or without conditions, for a specified
period not exceading one year.

Before imposing any penaty referred to in paragraph (1) above, the
Complaints Committeg shal invite the member at his discretion to make
written or oral representations as to such imposition.

In deciding on the gopropriate penaty, the Complaints Committee may take
into account any period of interim suspension imposed under rule 2 above.
Q) Any decision o the Complaints Committee under rule 1, 4, 5 or 6
above may be unanimous or by amgjority.

For the purposes of any such dedsion, each member of the Complaints

Committeeshall have an equal vote.

Q) With leave of the Complaints Committee which shall only be
granted on cause shown, the complainer or the member may appeal to the



)

(4)
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Disciplinary Tribunal against the dismissl or fina disposa (including
determination) of the complaint.

Any applicdion for leare, specifying the grounds on which it is ught,
shal be made in writing within fourteen days of intimation o the dismiss
or fina disposal (including determination) of the complaint as the cae may
be.

3 On an application for leave being recaived, the other party or parties
shal be dforded an opportunity to make written representations as to why
leave should not be granted.

The decison o the Committeeto grant the gplicaionshal befina.

The decision d the Committee to refuse the goplication shall befinal, unless
within seven days, the matter is brought before the Disciplinary Tribuna on
review and, on cause shown, the Tribunal grants leave to apped.

A review heaing under paragraph (5) above shall be heard by a Committee
of the Tribunal, comprising one Senior and one Junior Counsel, and ore lay
person appointed by the Chairman from the panels maintained under rule 19
bel ow.

The procedure to be followed in an apped where leave is granted will be
mutatis mutandis that set out in rule 11(4) — (13).

8) The Tribunal shal nat alow an apped unlessit is satisfied that the
decison o the Complaints Committee was wrong in law, or that the
Committee proceeded on a basis of fact contrary to the weight of the
evidence.

Remit to Disciplinary Tribunal

9.

@)

Where the Complaints Committee remits the complaint to the Disciplinary
Tribunal, the member shall be informed of:

@ the remit; and

(b) the membership o the Tribunal.



Remit for imposition of Penalties

10.

In the cae of aremit to the Tribuna for the imposition d penalties -

)

)

3

The Dean shdll -

@ provide the member with such information as is in the Faallty’s
possessionin relation to the complaint;

(b) instruct a solicitor to pursue the cmplaint, and the solicitor shal in
turn instruct counsel from apanel of three ounsd of at least 10 yeas
standing approved by the Faaulty for the purpose. The solicitor and
counsel may arrange for such assistance to be engaged in relation to
the complaint as they think appropriate.

The procedure to be followed will be that mutatis mutands that set out in
rule 11(4) - (12) below.

The Triburdl shall give their dedsion, together with the reasons therefor, in
writing and such dedsion shall be notified to the Dean.

Remit for determination and disposal

11.

@)

)

3

In the cae of a remit to the Tribuna for determination and disposal, the
Dean shall instruct a solicitor to pursue the cmplaint, and the solicitor shall
in turn instruct counsel from a pand of three counsel of at least 10 years
standing approved by the Faaulty for the purpose. The solicitor and counsel
may engage such assstance in reation to the investigation and proseaution
of the cmplaint as they think appropriate.

The Dean shdl provide the solicitor with such information as is in the
Faaulty’ s possesson in relation to the complaint.

The solicitor shall instruct counsel to draft a formal Complaint which shall
be intimated to the member who shall be entitled to lodge answers thereto.
Such formal complaint shall set out the specific charges being made against
the member and may on cause shown be amended at any time prior to the
determination d the cmplaint.



(4)

Q)
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The procedure to be followed in the murse of aremit to the Tribunal, and the
conduct of any hearing, shall be at the discretion of the Chairman, but the
Tribuna shall ad in aacordance with the principles of natural justice and
observe the particular requirements st forth in the succeeding paragraphs of
thisrule.

The Chairman may, a any time after the remit of the complaint to the
Tribunal, hold such preiminary heaing or heaings as he thinks fit in order
to addressany procedura or other issues that may arise. For the purposes of
any such preliminary hearing, the Chairman may, at his discretion, sit alone
or convene afull or partia Tribunal.

The parties to the cae shall be given due notice of the date, time and pace
of any heaing before the Tribunal.

In resped of a hearing, a which evidence is to be led or considered, the
partiesto the cae shall, where ordered by the Tribunal -

@ exchange lists of witnesss,

(b) lodge productions with the Clerk to the Tribunal; and

(© exchange precognitions of witness.

At any hearing, the Gse against the member shall be conducted by counsel
referred to in paragraph (1) above, and the member may conduct his own
case or haveit conducted on his behdf by counsel or a solicitor.

Any hearing shall be held in public unless ex proprio motu _or on the
applicaion of the complainer, the Dean or the member, the Tribunal

considers that it would be gpropriate for it to beheld in private.

Any incidental question of law arising in the course of the proceedings
before the Tribuna shal be decided by the Chairman o the Tribunal .

Subject to paragraphs 5 and 10 above, each member of the Tribunal shall
have an equal vote in the determination and disposal of the complaint. Any
decision o the Tribuna may be unanimous or by a mgority.



(12)

(13)

The Tribuna may determine the complaint by dismissing it or by uphadding
it inwhae or in part.

The Tribunal shal give in writing their dedsion as to the determination and
disposa of the complaint, together with the reasons therefor, and such
decision shall be notified to the Dean.

Imposition of penalties by Disciplinary Tribunal

12.

@)

)

3

Where the complaint has been remitted by the Complaints Committee to the
Disciplinary Tribunal -

@ for theimposition of pendlties, or

(b) for determination and disposa, and the Tribuna have upheld the
complaint inwholeor in part,

they may impose on the member, if they think fit, one or more of the
penalties set out in paragraph (2) below.

Subject to paragraph (4) below, the penalties which may be imposed under
paragraph (1) above ae asfollows-

€)] any penalty mentioned in rule 6(1)(a) to (d) above;

(b) afine not excealing £15,000;

(© suspension from practice, with or without conditions, for a specified
period not exceading five years;

(d) suspension from membership of Faculty, with or without conditions,
for aperiod nat excedding five yeas,

(e expulsion from such membership.
Before imposing any penalty under this rule, the Tribuna shall invite the

member at his discretion to make written or oral representations as to such
imposition.



(4)

©)

In dedding on the gopropriate pendlty, the tribunal may take into account
any period o interim suspension imposed under rule 2 above.

The pendlty of a fine under paragraph (2)(b) above shall not be combined
with the pendty of suspension a expulsion from membership of Faculty
under paragraph (2)(c) or (d) above.

Miscellaneous

13.

Q) Where, in response to an invitation under these rules, the member
chooses to make oral representations, he shal be entitled to be accompanied
or represented for that purpaose by counsel or a solicitor.

2 In the determination of any complaint the member shal be given the
benefit of any reasonable doubt.

Intimation of decisions, etc.

14. (1)

The Dean o the Complaints Committee & the cae may be shall, as oon as
may be after the relevant event, intimate to the member and to the person
who made the complaint -

@ any interim suspension of the member under rule 2 above;
(b) any dismissal, determination or disposa of the complaint under these

rules; or any adion which has been or is proposed to be taken in the
matter.

Publication of decisions

15.

Q) @ Where the Complaints Committee or the Tribuna
upholds a cmplaint of professonal misconduct, detaills of the
relevant determination and of any penalty impased, shall normally be
published.

(b) Where the Complaints Committee or the Tribuna upholds a
complaint of inadequate professona service, unlessthe member so
requests, publicity shall not normally be given to the determination
or dismissal of the mwmplaint.

10
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(© Where the Complaints Committee or the Tribuna dismisses any
complaint, whether of professonal misconduct or of inadequate
professond service unlessthe member so requests, publicity shall
not normally be given to that dedsion.

Any publication urder paragraph (1) above shall be made in register kept by
the Faaulty for that purpose, which shall be available for inspection.

Additiona publicity in any form may be ordered at the discretion of the
Committeeor Tribunal if in their judgment the arcumstances of the cae so
require, or the Committee or Tribunal, as the case may be considers that
there ae spedd circumstancesjustifying that course.

Petition for removal

16. In the event of -

@

(b)

the interim suspension of the member from membership of the Faculty under
rule 2 above, or

the suspension or expulsion of the member under rule 6 or 12 above, the

Dean shall on behdf of the Faaulty petition the Court of Session to remove
the member from the public office of advocae.

11



PART ||

CONSTITUTION OF COMMITTEESAND TRIBUNAL, ETC.

Complaints Committee

17.  The Complaints Committee shall consist of three persons drawn from the Dean; the
ViceDea; two aher senior members of Faaulty nominated by the Dean; and the
panel of lay persons nominated by the Scottish Ministers for the purposes of these
procedures. Either the Dean a the Vice-Dean shdl bein the dhair. Each committee
shal include one lay person. The Dean shall have power to nominate a senior
member of Faculty to serve on a complaints committee on an ad hoc basis.

I nvestigating Committee

18. Q) The Investigating Committee in a given case shal consist of one senior and
two junior counsel selected by the Complaints Committee from a panel of
threesenior and six junior counsel approved by the Faaulty for the purpose.

2 The Chairman o the Committeeshall be the member of the cmmmitteewho
is most senior as counsel, and the clerk to the Committee shall be the
member of the Committee who is most junior as counsel.

3 Where the member on cause shown adbjeds within a reasonable time to any
member of the Committee, or where any member of the Committeededines
to serve onit, the Complaints Committee shall select another member of the
panel to servein hisplace.

Disciplinary Tribunal

19. Q) Subject to paragraph (3) below, the Disciplinary Tribunal shal consist of a
Chairman and six other persons appointed as follows-

@ the Chairman, who shal be aretired Senator of the Coll ege of Justice
or a retired Sheriff Principal or other appropriate person, shal be
appointed by the Lord President of the Court of Sesson for a period
of three yeas and, in relation to a cae remitted to the Tribunal
within that period, for such further period as may be neassary to
bring it to a cnclusion.

12
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(4)

(b) four counsel (including at least one senior counsel) shall be seleded
by the Chairman from a panel of twelve counsd (including at least
five but not more than six senior counsel) approved by the Faaulty
for the purpose;

(© two lay persons sl be seleded by the Chairman from the pand of
lay persons nominated by the Scottish Ministers for the purposes of
these procedures.

The derk to the Tribunal shall be the Clerk of Faaulty or such other counsel
asthe Dean may appoaint.

Where, in any particular case, the Chairman is of the opinion that it is
appropriae that a solicitor should serve on the Tribunal, he shall select one
solicitor from a panel of three solicitors of at least 10 years standing
nominated by the President of the Law Society of Scotland for the purpose
and, in that case, paragraph (1) above shal apply in relation to the
appointment of the Tribunal with the modification that, in sub-paragraph (b),
for the word "four" there shall be substituted the word "three".

Where the member on cause shown abjeds within a reasonable time to any
member of the Tribunal, or where aty member of the Tribuna declines to
serve on it, the Chairman shall seled another member of the same panel to
serve in his placeon the Tribuna or, in the case of the Chairman of the
Tribunal, the Lord President of the Court of Sesson shall appoint another
Chairman for the purposes of the particular case.

Further provisonsasto panels

20.

@)

)

Without prgiudice to the continued service of paned members slected for
particular cases, one-third of ead of the panels referred to in these rules shall
retire by rotation each yea.

A person shall nat be digible for re-nomination to any of the said panels

within threeyears of retiring from it or, as the case may be, of completing a
case requiring continued service beyond normd retirement date.

13



Expenses
21.
)
©)
(4)
(5

I nter pretation

PART I

MISCELLANEOUS

Q) Subject to the following paragraphs of this rule, al expenses
reasonably incurred in connedion with the handling of a complaint under
these rules shall be paid by the Faaulty.

Where a complaint is upheld, expenses shal not be recoverable by the
member unless in exceptional circumstances, the Committee or the Tribunal
so direct.

The Complaints Committeeor Disciplinary Tribunal may at their discretion
limit or inhibit the recovery of expenses by any party whose nduct in
relation to the complaint proceedingsis held to be unreasonable.

Where the conduct of any party in relation to complaint proceedings is held
to be vexatious, obstructive or dishonest, the Complaints Committee or the
Disciplinary Tribunal may at their discretion find that person liable to med
the expenses reasonably incurred by any other party, or by the Faculty, in
connection with the handling of the complaint.

Any dispute @ to the reasonableness of any expenses payable under
paragraph (1) or (4) above shall be remitted to the Auditor of the Court of
Session whose decision shall befinal.

22.  Intheserules, the following expressions dal, unlessthe antext otherwise requires,
have the following meanings respectively assgned to them -

"complaint" means acomplaint such asisreferredtoinrule 1 above.

"Complaints Committee" has the meaning assgned to it in rule 18 above;

"counsd" includes counsd nat in pradice & such;

14



"Dean" means the Dean of Faculty;
"Disciplinary Tribunal" has the meaning assigned to it in rule 20 above;

"disposdl”, in relation to a complaint, includes the imposition of any penalty under
theserules;

"Faaulty" meansthe Faculty of Advocdes;
"Faaulty Office Beaers' means the Dean, Vice-Dean, Treasurer, Clerk and Keeper

of the Library and Chairman of Faaulty Services Limited;

"Investigating Committee” hasthe meaning assgned toit in rule 19 above;

Citation and commencement

23.

Q) These rules may be dted as the Faculty of Advocaes Disciplinary Rules
2001.

2 These rules sall come into gperation on 21 March 2002 and shall apply to
complaintsinitiated on or after that date.
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