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9accept the argqument that the hypothetical comparator in a case under RRA
1976 must be, in effect, a clone of the applicant in every respect (including
personality and personal characteristics) except that he or she is or a different
race. Nothing that I read in the speeches in Shamoon leads me to that
conclusion, nor does the Statute.
I §# 5
9As I understood Mr. David Jones’ argument, it was to the effect that if the
only permissible distinction between an applicant and a hypothetical
comparator was nationality, then it followed that if a Tribunal has found that
the applicant before it had been treated less favourably than a hypothetical
comparator would have been, the Tribunal should go on, as a matter of logic,
to find that the less favourable treatment must have been on the grounds of
race. In other words, since ... the Tribunal had found less favourable
treatment, it was not permissible for them — using a properly constructed
hypothetical comparator - to reach any other conclusion than that the less
favourable treatment was on racial grounds.
If this was the arqument, I am unable to accept it. If it were right, every case of
alleged race discrimination in which there was a hypothetical comparator and
less favourable treatment would result in a finding in the applicant’s favour.
Whilst in no sense underestimating either the importance of making such
findings where appropriate or the difficulty sometimes in doing so, the reality
is, as the Tribunal pointed out in paragraph 11 of its reasons in the first
decision, that many employees are treated less favourably than others day in
and day out without it necessarily following that the less favourable treatment
is on the grounds of race or nationality.
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" 3# ! 9Having found less favourable
treatment, and an unsatisfactory reason for it, the Tribunal were not, as a matter
of law, obliged to find that the less favourable treatment was on racial grounds.:
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"The inference may also be rebutted — and indeed this will, we suspect, be far
more common — by the employer leading evidence of a genuine reason which is
not discriminatory and which was the ground of his conduct. Employers will
often have unjustified albeit genuine reasons for acting as they have. If these
are accepted and show no discrimination, there is generally no basis for the
inference of unlawful discrimination to be made. Even if they are not accepted,
the tribunal’s own findings of fact may identify an obvious reason for the
treatment in issue, other than a discriminatory reason C
5

We entirely agree with that impressive analysis. As we shall see, it resonates
in this appeal :
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appropriate, given that the transgressor, the second respondent, was not punished,
remained in his post and achieved promotion to a position higher than the grade of
the applicant”.

)) " ! inter alial ##

0

) 8 $ % :The tribunal were, in my view, entitled to
take account of the fact that the transgressor was, as a matter of fact, not punished
and remained in post. The striking fact is that Mr Edwards was promoted even
though the charges against him had not been determined. I am far from laying
down any principle that an employer cannot promote an employee whilst
disciplinary proceedings are hanging over his or her head, but it can, in the
particular facts and circumstances of a particular case, be a material factor
demonstrating the high-handedness of the employer.” " &
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section 57(3) to prevent a complainant receiving compensation by closing his
mind and deliberately refusing to contemplate or recognise the impact and
consequences of his indirectly discriminatory conduct. We would regard this as
contrary to the proper and purposive construction of the legislation.” ?
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9In considering all these issues we take the view that there are essentially two
questions for us to decide. Firstly, was it legitimate for the Tribunal on the facts
of this case to adopt a broad brush approach to assessment of loss of a chance
rather than a more scientific analysis and assessment in relation to each fact.
Secondly, if so, were the Tribunal entitled, given their primary and secondary
findings of fact in both the Liability and the Remedies Decisions, to conclude that
the loss of the chance was in this case to be assessed at 50 per cent and did they
adequately explain their reasons for so finding: ? 0
#H t+& #  9In our judgment on the facts and
findings in this case the Tribunal were not required to make a separate finding on
every one of the myriad of points now raised before us. So long as they
demonstrate that they have approached the task correctly by considering the
evidence and their primary findings of fact, any relevant authorities and the
competing contentions of the parties, and so long as they have not adopted a
wrong principle of assessment, we take the view that the assessment of the loss of

the chance here was a matter for them: ? i
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Annex

(1) Pursuant to section 63A of the SDA, it is for the claimant who complains of sex
discrimination to prove on the balance of probabilities facts from which the tribunal could
conclude, in the absence of an adequate explanation, that the respondent has committed an act
of discrimination against the claimant which is unlawful by virtue of Part Il or which by virtue
of s. 41 or s. 42 of the SDA is to be treated as having been committed against the claimant.
These are referred to below as "such facts".

(2) If the claimant does not prove such facts he or she will fail.

(3) It is important to bear in mind in deciding whether the claimant has proved such facts that
it is unusual to find direct evidence of sex discrimination. Few employers would be prepared
to admit such discrimination, even to themselves. In some cases the discrimination will not be
an intention but merely based on the assumption that "he or she would not have fitted in".

(4) In deciding whether the claimant has proved such facts, it is important to remember that
the outcome at this stage of the analysis by the tribunal will therefore usually depend on what
inferences it is proper to draw from the primary facts found by the tribunal.

(5) It is important to note the word "could" in s. 63A(2). At this stage the tribunal does not
have to reach a definitive determination that such facts would lead it to the conclusion that
there was an act of unlawful discrimination. At this stage a tribunal is looking at the primary
facts before it to see what inferences of secondary fact could be drawn from them.

(6) In considering what inferences or conclusions can be drawn from the primary facts, the
tribunal must assume that there is no adequate explanation for those facts.

(7) These inferences can include, in appropriate cases, any inferences that it is just and
equitable to draw in accordance with section 74(2)(b) of the SDA from an evasive or
equivocal reply to a questionnaire or any other questions that fall within section 74(2) of the
SDA.

(8) Likewise, the tribunal must decide whether any provision of any relevant code of practice
is relevant and if so, take it into account in determining, such facts pursuant to section
56A(10) of the SDA. This means that inferences may also be drawn from any failure to
comply with any relevant code of practice.
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(9) Where the claimant has proved facts from which conclusions could be drawn that the
respondent has treated the claimant less favourably on the ground of sex, then the burden of
proof moves to the respondent.

(10) It is then for the respondent to prove that he did not commit, or as the case may be, is not
to be treated as having committed, that act.

(11) To discharge that burden it is necessary for the respondent to prove, on the balance of
probabilities, that the treatment was in no sense whatsoever on the grounds of sex, since "no
discrimination whatsoever" is compatible with the Burden of Proof Directive.

(12) That requires a tribunal to assess not merely whether the respondent has proved an
explanation for the facts from which such inferences can be drawn, but further that it is
adequate to discharge the burden of proof on the balance of probabilities that sex was not a
ground for the treatment in question.

(23) Since the facts necessary to prove an explanation would normally be in the possession of
the respondent, a tribunal would normally expect cogent evidence to discharge that burden of
proof. In particular, the tribunal will need to examine carefully explanations for failure to deal
with the questionnaire procedure and/or code of practice.”



